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ÅU.S. Supreme Court decided this case in 

the spring

ÅChanges the current law regarding flow 

control regulation

ÅPotentially large impact on waste disposal 

and recycling industries



United Haulers Association, Inc. v.

Oneida-Herkimer Solid Waste 

Management Authority

ÅOverview

ïFlow control

ïCarbone

ïOneida-Herkimer

ïState of the law on flow control

ïImpacts of the holding from Oneida-Herkimer



Background: Flow Control Regulation

"Flow controls are legal authorities used 

by state and local governments to 

designate where MSW must be taken for 

processing, treatment or disposal."  (EPA 

1995)



Background: Flow Control Regulation

ÅWhy do governments use flow controls?

ïFinancing

ïGovernment revenue

ïDisposal and recycling goals

ïFunding for education and source reduction 

programs

ïPlanning and management



Background: Flow Control Regulation

ÅHistory of flow controls (March 1995 EPA 

Report to Congress)

ï35 states have flow controls (4 more have 

indirect flow controls)

ïImpact on human health and environment: ñno 

empirical data showing that flow control 

provides more or less protectionò



Background: Flow Control Regulation

ÅHistory of flow controls (March 1995 EPA 
Report to Congress)

ïImpact of flow control on development of 
waste management capacity and on 
achieving local goals regarding source 
reduction, reuse, and recycling:
Å<3 of recycling is subject to FC

Å19% of material recovery supported by FC

Å58% of WTE supported by FC

ÅAdministratively efficient way of meeting goals



Background: Flow Control Regulation

ÅHistory of flow controls (March 1995 EPA 

Report to Congress)

ïMarket Sectors

ÅComposting

ÅRecycling

ÅCombustion

ÅLandfills

ÅIntegrated management



C & A Carbone, Inc. v. Town of Clarkstown, 

511 U.S. 383 (1994)

Å Origin of the Flow Control Regulation

ï 1989 settlement between Town of 

Clarkstown and New York State Department 

of Environmental Conservation

ï Town of Clarkstown contracts with private 

company to construct the transfer station

ï Town of Clarkstown passes Local Laws 

1990, No.9



C & A Carbone, Inc. v. Town of Clarkstown, 

511 U.S. 383 (1994)

Å Local Laws 1990, No.9

ï All non-hazardous waste generated within 

the Town of Clarkstown must be deposited 

at the new transfer station

ï Violations of ordinance are punishable by 

$1000 fine and up to 15 days in jail



C & A Carbone, Inc. v. Town of Clarkstown, 

511 U.S. 383 (1994)

Å The parties in the case

ï Town of Clarkstown (Plaintiff)

ï C & A Carbone, Inc. (Defendant)

Å Private operator of a recycling center in 

Clarkstown

Å Receives bulk MSW, sorts and sends 

constituents to recycling centers or transfer 

stations or recycling facilities or landfills



C & A Carbone, Inc. v. Town of Clarkstown, 

511 U.S. 383 (1994)

Å The Litigation

ï Carbone is sending waste directly to out-of-

state landfills

ï Clarkstown sued to enjoin this practice and 

force Carbone to pay $81/ton tipping fee

ï Carbone attacks constitutionality of the law



C & A Carbone, Inc. v. Town of Clarkstown, 

511 U.S. 383 (1994)

The Commerce Clause and Dormant 

Commerce Clause:

ñThe Congress shall have the PoweréTo 

regulate Commerceéamong the several 

Statesò U.S. Cons., Art. I, 8, Cl. 3. 



C & A Carbone, Inc. v. Town of Clarkstown, 

511 U.S. 383 (1994)

The Commerce Clause and Dormant 

Commerce Clause:

Å Congress may regulate commerce between the states

Å States may not interfere with this power of Congress

Å Imposes limitations on the States in how they may 

pass laws affecting interstate commerce

Å Dormant Commerce Clause ïforbids the states and 

their subdivisions from regulating interstate commerce



C & A Carbone, Inc. v. Town of Clarkstown, 

511 U.S. 383 (1994)

Å Majority Holding

ï "It is well settled that actions are within the 
domain of the Commerce Clause [or 
dormant Commerce Clause] if they burden 
interstate commerce or impede its flow.ñ

ï The ordinance prevents anyone except the 
favored local processor from providing initial 
processing - it deprives out-of-state 
businesses (transfer stations) from access 
to the local market



C & A Carbone, Inc. v. Town of Clarkstown, 

511 U.S. 383 (1994)

Å Majority Holding

ï Two prong analysis:

1. Does the ordinance discriminate

against interstate commerce 

(economic protectionism)?
ïYes ïthen law is per se unconstitutional

ï No ïthen move to Pike balancing test



C & A Carbone, Inc. v. Town of Clarkstown, 

511 U.S. 383 (1994)

Å Majority Holding

ï Two prong analysis:
2. Pike test: Does ordinance impose a burden on 

interstate commerce that is clearly excessive in 

relation to the putative local benefits?

Å Yes ïthen unconstitutional

Å No ïConstitutional



C & A Carbone, Inc. v. Town of Clarkstown, 

511 U.S. 383 (1994)

Å Majority Holding

ï "Discrimination against interstate commerce is per 

se invalid, save a narrow class of cases in which the 

municipality can demonstrate that it has no other 

means to advance a legitimate local interest."

ï The law "hoards solid waste, and the demand to get 

rid of it, for the benefit of the preferred processing 

facility." 

ï Law does discriminate against interstate commerce 

and is per se unconstitutional 



C & A Carbone, Inc. v. Town of Clarkstown, 

511 U.S. 383 (1994)

1. Does the ordinance discriminate

against interstate commerce 

(economic protectionism)?
ïYes ïthen law is per se unconstitutional

Å No discussion by majority as to whether 

it mattered that facility was public or 

private



C & A Carbone, Inc. v. Town of Clarkstown, 

511 U.S. 383 (1994)

Å Flow control regulation is considered by most 
to be completely nonviable (there are 
exceptions, e.g. market participant, non-
discriminatory laws, intrastate flow control)

Å Significant impacts on recycling, incineration, 
and WTE industries (difficult to fund such 
projects)

Å States could still fund programs with taxes and 
bonds, however these are much less popular 
alternatives



United Haulers Assoc, Inc. v. Oneida-Herkimer 

Solid Waste Management Authority

Å Origin of the Flow Control Regulation

ï By 1980s counties had a ñwhat they could 
credibly call a solid waste crisisò

ï Local landfills ordered to close and 
remediate contamination

ï Pervasive overcharging as a result of 
organized crime influence

ï State of New York creates the Oneida-
Herkimer Solid Waste Management 
Authority ("Authority") 



United Haulers Assoc, Inc. v. Oneida-Herkimer 

Solid Waste Management Authority

Å Origin of the Flow Control Regulation

ï In 1989 the Authority entered into agreement with 

the counties
ï Private haulers to continue to collect waste

ï Authority would handle the job of processing, sorting, and 

sending waste away for disposal

ï Authority agreed to purchase and develop facilities 

ï Authority to finance its activities through tipping fees

ï Counties enact flow control ordinances requiring 

that all solid waste generated within the counties be 

taken to county facilities (pre-Carbone)



United Haulers Assoc, Inc. v. Oneida-Herkimer 

Solid Waste Management Authority

Å The parties in the case:

ï United Haulers Association, Inc.  (Plaintiff)

Å "trade association made up of solid waste 

management companies, and six haulers that 

operated in Oneida and Herkimer counties." 

ï Oneida and Herkimer counties and the 

Authority (Defendant)



United Haulers Assoc, Inc. v. Oneida-Herkimer 

Solid Waste Management Authority

Å The Litigation

ï In 1995, the year after Carbone,  United 
Haulers challenge flow control ordinances 
as violating the Commerce Clause

ï Out-of-state tipping fees $37 to $56, while 
in-state were $86 (per ton)

ï District Court - read Carbone as 
"categorically rejecting nearly all flow control 
laws," and accordingly found for the Haulers 
(striking down the ordinance)



United Haulers Assoc, Inc. v. Oneida-Herkimer 

Solid Waste Management Authority

Å The Litigation

ï Appellate Circuits split so U.S. Supreme 

Court takes the case (2nd Circuit made a 

distinction between directing waste to public 

or private facilities that was not addressed in 

Carbone)

ï Oral arguments January 8, 2006

ï Decision April 30, 2007



United Haulers Assoc, Inc. v. Oneida-Herkimer 

Solid Waste Management Authority

Å The Majorityôs Holding:

ï Court made a distinction between public and private 

facilities (Carbone was a private facility) benefited 

by a flow control law

ï "The flow control ordinances in this case benefit a 

clearly public facility, while treating all private 

businesses exactly the sameé.We decide that such 

flow control ordinances do not discriminate against 

interstate commerce for purposes of the dormant 

Commerce Clause."



United Haulers Assoc, Inc. v. Oneida-Herkimer 

Solid Waste Management Authority

Å The Majorityôs Holding:

ï "Laws favoring local government é may be directed 

toward any number of legitimate goals unrelated to 

protectionism."

ï "The dormant Commerce Clause is not a roving 

license for federal courts to decide what activities 

are appropriate for state and local governments to 

undertake, and what activities must be the province 

of private market competition." (states and local 

government rights consideration)



United Haulers Assoc, Inc. v. Oneida-Herkimer 

Solid Waste Management Authority

Å Majority Holding

ï Two prong analysis:

1. Does the ordinance discriminate

against interstate commerce 

(economic protectionism)?
ïYes ïthen law is per se unconstitutional 

(Carbone)

ïNo ïthen move to Pike balancing test 

(Onieda-Herkimer)



United Haulers Assoc, Inc. v. Oneida-Herkimer 

Solid Waste Management Authority

Å Majority Holding

ï Two prong analysis:

2. Pike test: Does ordinance impose a 

burden on interstate commerce that 

is clearly excessive in relation to the 

putative local benefits?
Å Yes ïthen unconstitutional

Å No ïConstitutional (Oneida-Herkimer)



United Haulers Assoc, Inc. v. Oneida-Herkimer 

Solid Waste Management Authority

Å Court listed the local benefits as:

ï financing tool 

ï health and environmental benefits

ï increase recycling

Å Waste disposal is typical concern of local 

government



United Haulers Assoc, Inc. v. Oneida-Herkimer 

Solid Waste Management Authority

"There was a time when this Court 

presumed to make such binding 

judgments for society, under the guise of 

interpreting the Due Process Clause.  

See Lochner v. New York, 198 U.S. 45 

(1905).  We should not seek to reclaim 

that ground for judicial supremacy under 

the banner of the dormant Commerce 

Clause." 



Summary of the Law

Å Flow control laws that treat all private 

sector entities the same (public/private 

distinction) are not discriminatory, and 

nondiscriminatory laws are valid under 

the Commerce Clause if they do not 

impose a burden on interstate commerce 

that is excessive in relation to local 

benefits.



Summary of the Law

Å Flow control laws that benefit in-state 

private economic interests at the 

expense of out-of-state private economic 

interests (economic protectionism) are 

per se invalid (except in a very narrow 

set of circumstances).  

Å This is what remains from Carbone.



Oneida-Herkimer ïWhat People Are Saying



Oneida-Herkimer ïWhat People Are Saying




